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Overview

e

On 25 May 2009 Taiwan’s Ministry of Economic Affairs released draft guidelines concerning the
regulation of investment in Taiwan by individuals and entities from the People’s Republic of
China (the “PRC”) (“PRC Investors”). These guidelines are referred to as the Guidelines
Governing the Investment in Taiwan by PRC Nationals (the “Investment Guidelines™’) and the
Guidelines Governing the Establishment of Branches and Representative Offices in Taiwan by
PRC Profit-Seeking Enterprises (the “Branch Guidelines”). On 30 June 2009 the Ministry of
Economic Affairs announced that the Guidelines had been approved and would enter into effect.
The published final version of the Guidelines also included a list of permitted Investment Items
(the “Permitted Investment List”).
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The two Guidelines and Permitted Investment List will largely overturn the previous prohibition
on PRC investment in Taiwan companies and will regulate investment in unlisted companies,
investment in listed companies exceeding 10% (and not covered by the separate Guidelines on
investment in listed securities), the establishment of subsidiaries and the opening of branches and
representative offices of PRC companies in Taiwan. However, all PRC investment into Taiwan
which is permitted under the Guidelines and Permitted Investment List will still require prior
government approval. The Investment Commission of the Ministry of Economic Affairs will be
the responsible governmental agency for granting such approvals.
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The Guidelines also form part of various recent measures and proposed measures by the Taiwan
Government and PRC Government to relax travel, transportation, trade, investment and financial
restrictions between Taiwan and the PRC which have been in place since 1949 when the
Kuomintang Nationalist Party retreated from Mainland China to Taiwan. These measures are a
reflection of increasing warm cross-strait relations between the respective governments.
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Baker & McKenzie Taipei has published a separate Client Alert which summarises the regulations
governing portfolio investment (not exceeding 10%) by PRC Investors in Taiwan securities.
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We summarise the Guidelines as follows.
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PRC Direct and Indirect Investment
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All investment in Taiwan by
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(a) PRC nationals, corporate entities, groups or other institutions of the PRC (“Direct
Investment”); or
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(b) any companies in third countries (ie. by companies located in jurisdictions other than the
PRC such as the Cayman Islands, “Investment Vehicle”) which are invested by PRC
nationals, corporate entities, groups or other institutions (“Indirect Investment”),
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shall be subject to the Investment Guidelines.

However, Indirect Investment shall only be subject to the Investment Guidelines where either:
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(c) PRC nationals, corporate entities, groups and other institutions directly or indirectly hold
more than 30% of the total shares or capital of the Investment Vehicle, or
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(d) PRC nationals, corporate entities, groups and other institutions have control over the
Investment Vehicle.
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According to the Investment Commission’s current explanation, each of the following
circumstances constitutes “having control over the Investment Vehicle”:
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(1) Holding majority voting rights by agreement with other investors;
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(1) Dominating the direction of the company’s decision-making on finances, business
operations and personnel pursuant to applicable laws and contractual arrangements;
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(i)  The right to appoint and dismiss a majority of the directors; or
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(iv)  Having control over a majority of the board of directors.
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Types of Investment Permitted Subject to Guidelines
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The Investment Guidelines permit and regulate the following categories of investment:
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(i) shares of or capital in Taiwanese companies or enterprises;
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(i) establishment of branches of PRC companies in Taiwan
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(iii) establishment of partnerships and joint ventures in Taiwan; and
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(iv) granting loans with a term of one year or more to any entities as described in items (i), (i) or
(iii) above.
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In each case, the investment requires the prior approval of the Investment Commission of the
Ministry of Economic Affairs.
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Note that investment in shares of Taiwan companies listed on the Taiwan Stock Exchange or Gre-
Tai Securities Exchange, below 10% of the total issued share capital of the company, is permitted
and is separately regulated under the Guidelines Governing Securities Investment and Futures
Trading in Taiwan by PRC Investors promulgated on 30 April 2009.
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Permitted Investment List

EFESAP

The Permitted Investment List details a number of sectors which are available for PRC investment.
In summary, permitted sectors include:
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1.  Manufacturing: automobile, rubber, plastics, textiles, computer peripherals, electronic
components and home appliances. But not LCD panels, wafer foundries, construction or
herbal products
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2. Services: retailers and wholesalers of daily necessities, aviation, shipping,
accomodation and Type II telecommunications enterprises (subject to a 50% ownership cap).
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3.  Infrastructure:approved infrastructure projects, public areas of civil aviation terminals,

aviation terminals and ports (both subject to a 50% ownership cap, and shareholdings of the
PRC Investors in aggregate cannot exceed the shareholdings of the Taiwanese shareholders
in aggregate). PRC Investors will not, however, be permitted to bid for construction
contracts and so may have to partner with a Taiwanese company to invest in some projects.
The Government has also indicated that PRC Investors will be allowed to participate in the
Taiwan Government’s NT$3 trillion i-Taiwan Infrastructure Development Expenditure
Programme and which includes the planned Taoyuan AeroCity Project.
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Investment in monopolies and in businesses which could affect national security remains
prohibited.
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PRC military-related enterprises remain prohibited from investing in Taiwan.
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Investments by Taiwanese Company Having PRC Investment
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If PRC Investors (in aggregate) hold 1/3 or more of the total issued shares or capital of a
Taiwanese company, then investments made by such Taiwanese company will also be subject to
the Investment Guidelines and prior approval of the investments will be required.
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Directors and Supervisors of Taiwan Company
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If a PRC Investor is a natural person and acquires shares in a Taiwanese company, he or she may
act as a director or supervisor of the invested company.
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If a PRC Investor is a corporate entity and acquires shares in a Taiwanese company, it may appoint
a PRC natural person to act as a director or supervisor of the invested company.

SR RHRFTALG-ZAIBRELIFOP IR AR RHRTAFTEA SR R
JJ“Q%]ZF}K%”\’\'?7 —ﬁ-:i 5_'—‘5'—».&0

The supervisor of a company is responsible to ensure that the company complies with applicable
laws and its constitutional documents. The supervisor is entitled to attend board of director
meetings and has the powers and responsibilities specified in the Taiwan Company Law.
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Note that in accordance with Taiwan Company Law, a shareholder may be entitled to appoint or
vote for the appointment of directors or supervisors.
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Financing
¥

Separately from the Guidelines summarised above, Taiwan’s Financial Supervisory Commission
has also promulgated two regulations entitled “Amendment to Taiwan and Mainland Area
Guidelines for Mutual Financial Business” and “Guidelines for Taiwan Banks and Credit
Cooperatives Providing Mortgage Financing to PRC Individuals Non-Resident in Taiwan”. In
accordance with the first of these regulations, PRC Investors who have obtained approval from the
Ministry of Economic Affairs to invest in Taiwan will be able to obtain financing on the same
basis as Taiwanese individual and entities.
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PRC Investors will normally need to have established a presence in Taiwan by way of a subsidiary
or a branch or representative office or, in the case of an individual, be granted the right to reside in



Taiwan in order to qualify for financing but, for real estate investment, PRC Investors may be able
to obtain mortgage financing whether or not they are resident (if an individual) or have an
established presence (if a company) in Taiwan.
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Under the second of these regulations, PRC Individuals who have not been granted residency in

Taiwan, but who have obtained approval from the Minister of Internal Affairs to acquire real estate

in Taiwan, may obtain New Taiwan Dollar financing to fund the purchase of the property. The

loan to value ratio of this financing cannot exceed 50% and generally may not exceed the ratio
applicable to Taiwanese borrowers.
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It is expected that in the near future the Bankers Association of the Republic of China will publish
measures and requirements for its members to adopt in lending to PRC Investors and that initially
these measures and requirements will be more restrictive in order to allow banks a period within
which to accumulate experience in lending to PRC Investors and to develop their systems for
management and control of risks.

PEARASTFERESETRLEST AR RRFTAAAMBRERw R EE ik
fgﬁﬁif‘fﬁﬁﬁ’ﬁ"’?ﬁ&tﬁ 74 3 PF’* Etﬁ ?#ﬂ*wﬂviliﬁ&éﬁ&mﬁgﬁéul%ﬁh 1P
é%g&%fﬁﬁf"‘ Fikq SF;IL)\A A E‘\ g:%; ’ jiﬁ?)g ,“g‘_ 4 & Kﬁjﬁi?—»,h “/L»°

For more information, please contact:
LV G N R

Nicole Chu

Tel: +886 2 2715 7280
Fax: +886 2 2716 9250
nicole.chu@bakernet.com

Murray Bowler

Tel: +886 2 2715 7391

Fax: +886 2 2716 9250
murray.bowler@bakernet.com

www.bakernet.com

Baker & McKenzie

15/F, 168 Tun Hwa North Road
Taipei 105, Taiwan, R.O.C.

Baker & McKenzie is a member of Baker & McKenzie International, a Swiss Verein with member law firms around the world. In
accordance with the common terminology used in professional service organizations, reference to a “partner” means a person who is a
partner, or equivalent, in such a law firm. Similarly, reference to an “office” means an office of any such law firm.

©2009 Baker & McKenzie
All right reserved.


www.bakernet.com



